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(b) If a contracting agency wishes to 
utilize traditional Federal-aid funds in 
a project under a public-private agree-
ment, the applicability of Federal-aid 
procurement procedures will depend on 
the nature of the public-private agree-
ment. 

(1) If the public-private agreement 
establishes price and an assignment of 
risk, then all subsequent contracts exe-
cuted by the developer are considered 
to be subcontracts and are not subject 
to Federal-aid procurement require-
ments. 

(2) If the public-private agreement 
does not establish price and an assign-
ment of risk, the developer is consid-
ered to be an agent of the owner, and 
the developer must follow the appro-
priate Federal-aid procurement re-
quirements (23 CFR part 172 for engi-
neering service contracts, 23 CFR part 
635 for construction contracts and the 
requirements of this part for design- 
build contracts) for all prime contracts 
(not subcontracts). 

(c) The STD must ensure such public- 
private projects comply with all non- 
procurement requirements of 23 U. S. 
Code, regardless of the form of the 
FHWA funding (traditional Federal-aid 
funding or credit assistance). This in-
cludes compliance with all FHWA poli-
cies such as environmental and right- 
of-way requirements and compliance 
with such construction contracting re-
quirements as Buy America, Davis- 
Bacon minimum wage rate require-
ments, for federally funded construc-
tion or design-build contracts under 
the public-private agreement. 

Subpart B—Selection Procedures, 
Award Criteria 

§ 636.201 What selection procedures 
and award criteria may be used? 

You should consider using two-phase 
selection procedures for all design- 
build projects. However, if you do not 
believe two-phase selection procedures 
are appropriate for your project (based 
on the criteria in § 636.202), you may 
use a single phase selection procedure 
or the modified-design-build con-
tracting method. The following proce-
dures are available: 

Selection proce-
dure 

Criteria for using a 
selection proce-

dure 

Award criteria op-
tions 

(a) Two-Phase Se-
lection Proce-
dures (RFQ fol-
lowed by RFP).

§ 636.202 .............. Lowest price, Ad-
justed low-bid 
(price per quality 
point), meets cri-
teria/low bid, 
weighted criteria 
process, fixed 
price/best de-
sign, best value. 

(b) Single Phase 
(RFP).

Project not meet-
ing the criteria in 
§ 636.202.

All of the award 
criteria in item 
(a) of this table. 

(c) Modified De-
sign-Build (may 
be one or two 
phases).

Any project ........... Lowest price tech-
nically accept-
able. 

§ 636.202 When are two-phase design- 
build selection procedures appro-
priate? 

You may consider the following cri-
teria in deciding whether two-phase se-
lection procedures are appropriate. A 
negative response may indicate that 
two-phase selection procedures are not 
appropriate. 

(a) Are three or more offers antici-
pated? 

(b) Will offerors be expected to per-
form substantial design work before de-
veloping price proposals? 

(c) Will offerors incur a substantial 
expense in preparing proposals? 

(d) Have you identified and analyzed 
other contributing factors, including: 

(1) The extent to which you have de-
fined the project requirements? 

(2) The time constraints for delivery 
of the project? 

(3) The capability and experience of 
potential contractors? 

(4) Your capability to manage the 
two-phase selection process? 

(5) Other criteria that you may con-
sider appropriate? 

§ 636.203 What are the elements of 
two-phase selection procedures for 
competitive proposals? 

The first phase consists of short list-
ing based on a RFQ. The second phase 
consists of the receipt and evaluation 
of price and technical proposals in re-
sponse to a RFP. 
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